For example, if an on-call physician receives information about a patient's symptoms and complaints from the emergency department physician and comes to a conclusion about the patient's condition and what should be done to evaluate or treat that condition, a relationship can be established (6) . In contrast, if an on-call physician does not agree to examine or treat a patient and receives information about the patient only to decide whether or not to take the case, there is no evidence of a physician-patient relationship. The physician cannot be liable for any failure to diagnose or treat in this situation, because there is no duty to act under the circumstances (5) .
Importantly, the mere fact that a physician is on call at a health care facility is not sufficient to establish a physicianpatient relationship with any patient who presents to the health care facility and needs the specific services of that on-call physician, unless the on-call physician agrees to accept that individual as a patient (7). In addition, if a physician merely responds to the professional inquiry of a colleague about a patient's condition or treatment, with no evidence that the physician consulted was going to care for the patient, no physician-patient relationship exists (8) . In fact, even if a physician agrees to come to the hospital to see a patient with whom no prior physicianpatient relationship exists, this agreement cannot establish a physician-patient relationship (9). In this situation, a physicianpatient relationship does not exist until the physician actually takes affirmative action to treat the patient.
As with almost every other facet of health care, interplay with managed care entities can complicate this analysis. If a health care provider is a member of a specific health care plan and a patient on that plan presents to the provider for care and treatment, a health care liability claim can be asserted against the physician, even though he or she may not have consented to care for that specific patient at that time (10). Here, the physician's consent to enter a physician-patient relationship is implied due to the contractual relationship between the health care provider and the patient's health care plan.
An issue that the courts have not yet addressed in this circumstance centers on physicians who have "closed" practices under the applicable plan. In situations involving new patients, one cannot find implied consent, since the physician has closed the practice to new patients. The physician has only agreed to see individuals with whom there is already a physician-patient relationship. Thus, there is no support for the rationale utilized above to imply consent.
These cases show that creation of a physician-patient relationship requires an affirmative act by the physician to provide care and treatment to the patient in question. The affirmative act must be something more than basic information gathering and apparently must entail some affirmative measure to diagnose or treat the patient (9). While consent may be implied by virtue of a physician's contractual agreement with a managed care plan (10), it appears that consent cannot be implied solely from being on call at a health care facility (7).
THIRD PARTIES
The question of a duty to third parties, individuals who are not patients, is an extensive and hotly contested area. States have wrestled with this question for >30 years (11) . The most well known cases involve mental health care and whether or not a mental health care provider has a duty to warn individuals that patients may target or otherwise threaten in the context of the therapeutic relationship (12) .
In 1987, the El Paso Court of Appeals looked at a situation in which a mental health care patient escaped from a facility, jumped in front of an individual's car, and caused a motor vehicle accident in which that individual was injured. After examining whether or not the health care facility had any duty to warn the injured driver, the court found that health care providers had a duty to protect their patients' "readily identifiable" victims (13) . However, it held that the facility in question was not liable, since the patient manifested no threat or danger to a "readily identifiable" person. The plaintiff was simply a member of the general public, and the patient never suggested that this individual was within an identifiable group of potential victims. Thus, there was no liability for the accident and resulting injuries.
In 1994, the Texas Supreme Court reviewed a situation in which a psychologist was alleged to have misdiagnosed a child patient with sexual abuse by the father (14). The father sued the psychologist for this alleged misdiagnosis. The court held that the psychologist could not be liable, even if there was a misdiagnosis, since the psychologist had no duty to protect third parties, such as the patient's father, from any misdiagnosis of the patient. It did not address the "readily identifiable" victims situation discussed above. The Texas Supreme Court left open for consideration whether, under certain circumstances, a health care provider may have a duty to third parties. The Texas Supreme Court indicated that factors to consider when determining whether a legal duty may exist to third parties are 1. The risk at issue 2. The foreseeability and likelihood of injury weighed against the social utility of the health care provider's conduct 3. The magnitude of the burden of guarding against the injury 4. The consequence of placing such a burden on the health care provider (14)
In 1998, potential liability to third parties for a failure to properly diagnose was again reviewed by the Texas Supreme Court (15) . In that case, 2 hospital employees were killed and another was injured when they tried to subdue a violent patient.
The incident occurred after the patient's attending physician had transferred the patient to a private room on an unsecured floor. The claim was that the physician had misdiagnosed and mistreated the patient's condition, and as a result the patient became violent and attempts to subdue him were necessary. The Texas Supreme Court found that the case turned on allegations that the physician had misdiagnosed and mistreated the patient's condition. Any duty of proper diagnosis and reasonable care of that patient was found to result from a physician-patient relationship. Any duty, as well as any benefit, of such a relationship belonged only to the patient. Accordingly, the physician had no duty to appropriately diagnose and treat the patient in order to avoid injuries that the patient might inflict on hospital employees (16) . Again, the "readily identifiable" victim standard was not addressed.
Also in 1998, the Texas Supreme Court addressed a case in which an epileptic patient suffered a grand mal seizure while driving, resulting in a motor vehicle accident that killed another driver (17). The issue was whether treating physicians have a duty to third parties to warn epileptic patients not to drive. In reviewing the 4 factors discussed above, the court found that the benefit of warning an epileptic not to drive was incremental, as epileptic patients know they are subject to seizures, even while driving. In contrast, the consequences of imposing a duty to warn on physicians were great. Further, responsibility for safe operation of a motor vehicle should rest primarily on the driver. The court also held that an epileptic driver can ascertain whether or not it is safe to continue to drive once the epilepsy has been diagnosed and he or she has suffered seizures. Based on these factors, the court declined to impose a duty to third parties on physicians to warn epileptic patients not to drive. Thus, the physician could not be liable for the other driver's death.
Similarly, in another case an emergency room physician treated a patient for cocaine ingestion, after which the patient left the emergency room and was involved in an automobile accident. The court refused to hold that the health care provider owed a duty to the accident victim to control the patient's conduct: the physician did not contribute to the driver's impairment, and there was no relationship between the physician and the accident victim (18).
In 1999, the Texas Supreme Court addressed patient threats against third parties (19) . In this situation, however, the Texas Supreme Court failed to impose the duty on mental health care providers to protect their patients' "readily identifiable" victims as established by the El Paso Court of Appeals and followed by other Texas appellate courts (20). The supreme court specifically held that there is no duty to not negligently diagnose or treat a patient who runs from a mental health care provider to a nonpatient third party and that there is no duty to warn third parties of a patient's threats against them (19) . The holding of no duty from a mental health care provider to a third party to not negligently treat a patient reaffirmed prior supreme court decisions (14, 15). Failure to warn, however, had not been addressed by the Texas Supreme Court, and its ruling struck down the "readily identifiable" victim standard previously applied by appellate courts.
The court's decision that a duty to warn did not exist was based on confidentiality issues. The court noted that statutory THE EDGES OF PHYSICIAN LIABILITY provisions established the confidential nature of communications between patients and their mental health care providers. These communications could not be disclosed to third parties unless an exception applied. The applicable statutes had no exception that allowed for disclosure to third parties threatened by a patient. An exception did allow disclosure of this information to law enforcement authorities. This provision, however, was permissive in nature and not mandatory. As such, the court did not feel that there was an appropriate basis on which to create a duty for mental health care providers to warn. Further, the court noted that in addition to not requiring disclosure, the statute did not penalize the mental health care provider for failing to disclose the information to authorities. Moreover, the statute did not provide any shield to mental health care providers for their good faith disclosure of threats. Thus, the court's interpretation was that the statute did not create or support a duty but gave mental health care providers discretion to warn. This decision was further supported by the court's rulings in prior cases rejecting a duty to act in other circumstances in which disclosure of patient information by a physician was statutorily permissive.
When you compare these decisions that uniformly reject attempts to extend to health care providers a duty towards third parties with the decisions that discuss the physician-patient relationship, it is apparent that under Texas law a physician cannot be liable for medical negligence unless a physician-patient relationship exists. Such a relationship cannot be supported without an affirmative action by the health care provider indicating a willingness to accept an individual as his or her patient.
